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BEFORE THE
ILLINOIS POLLUTION CONTROL BOARD

FOX MORAINE, LLC )
)
Petitioner, )
)

V. ) PCB 07- 146
)
UNITED CITY OF YORKVILLE, )
CITY COUNCIL )
)
Respondent. )

NOTICE OF FILING

To: See Attached Service List

PLEASE TAKE NOTICE that on this 24th day of September, 2008,
George Mueller, one of the attorneys for Petitioner, Fox Moraine, LLC, filed via
electronic filing of the attached Motion to Compel Answers to Deposition
Questions with the Clerk of the lllinois Pollution Control Board, a copy of which is
herewith served upon you.

Respectfully submitted,

FOX MORAINE, LLC

By:__ /sl George Mueller
One of its Attorneys

George Mueller Charles Helsten

Mueller Anderson, P.C. Hinshaw & Culbertson LLP
609 East Etna Road 100 Park Avenue

Ottawa, lllinois 61350 Rockford, Illinois 61101
(815) 431-1500 — Telephone (815) 490-4900 - Telephone
(815) 431-1501 - Facsimile (815) 490-4901 - Facsimile

george@muelleranderson.com
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CERTIFICATE OF SERVICE

I, Sharon Twardowski, a non-attorney, certify that | served a copy of the
foregoing Notice of Filing and Motion to Compel Answers to Deposition
Questions to the Hearing Officer and all Counsel of Record listed on the attached
Service list, by sending it via Electronic Mail on September 24, 2008, before 5:00
p.m.

/s/ Sharon Twardowski

[X] Under penalties as provides by law pursuant to ILL. REV. STAT.
CHAP. 110-SEC 1-109, | certify that the statements set forth
Herein are true and correct

George Mueller Charles Helsten

Mueller Anderson, P.C. Hinshaw & Culbertson LLP
609 East Etna Road 100 Park Avenue

Ottawa, lllinois 61350 Rockford, Illinois 61101
(815) 431-1500 — Telephone (815) 490-4900 - Telephone

(815) 431-1501 - Facsimile (815) 490-4901 - Facsimile
george@muelleranderson.com chelsten@hinshawlaw.com
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

FOX MORAINE, LLC
Petitioner,
PCB 07- 146

V.

UNITED CITY OF YORKVILLE,
CITY COUNCIL

N N N N N N N N N N

Respondent.

MOTION TO COMPEL ANSWERS TO DEPOSITION QUESTIONS

NOW COMES Fox Moraine Landfill, LLC hereinafter (“Fox Moraine”), by its
attorneys, George Mueller and Charles Helsten and moves for an order compelling
deponents Jason Leslie and Wally Werderich to answer certain questions previously put
to them in discovery depositions and in support thereof state as follows:

1. That Jason Leslie and Wally Werderich were Yorkville aldermen who
voted to conditionally deny the Fox Moraine Siting application. However, the record is
unclear as to how the aldermen voted on individual siting criteria. Their depositions were
taken on September 19, 2008, at which time Leo Dombrowski, one of the attorneys for
the City of Yorkville, instructed them multiple times not to answer questions concerning
the public deliberations on the sitting application, the council vote on the siting
application, their intentions as compared to a subsequently prepared resolution and other
matters. Relevant excerpts of those depositions are attached hereto and made a part
hereof as Exhibit A.

2. On May 23, 2007, the city council met for public deliberations on the
siting application. Various aldermen gave statements expressing personal opinions on

various aspects of the evidence. These statements were diverse and followed no
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particular outline. This process continued on May 24, 2007, at which time the city
council was handed a draft resolution which apparently resolved to deny the siting
application with conditions. This Resolution (a copy of which has never been made a
part of this record or seen by Fox Moraine) was orally amended prior to its adoption,
directing the city attorney to draft a final Resolution including or omitting special
conditions as he deemed fit and appropriate. The resulting final Resolution was not
reviewed by the city council and the same is attached hereto as Exhibit C. The transcript
of the city council deliberations on May 24, 2007 regarding amendment and adoption of a
resolution (Tr. May 24, 2007 pp 32-41) is attached hereto as Exhibit B.

3. During the deliberations on May 23 and May 24, 2007, there was never a
vote on whether any individual statutory siting criteria had been proven, nor were there
any written prepared finding of facts adopted. The individual aldermen did not
universally express opinions with regard to each siting criterion. Additionally, there was
never any vote to adopt, endorse, or incorporate any particular expression of personal
opinion on the evidence from any particular alderman.

4, On May 23, 2007, the city council also received final reports including
proposed findings of fact and recommendations of law from the hearing officer, Larry
Clark and from the city expert technical staff. Said staff report was authored by staff
attorney, Derke Price. Both of these reports recommended approval of the application
with conditions.

5. On May 23, 2007, Alderman Wally Werderich advised the entire city

council that if an application does not meet the statutory siting criteria on its face and
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without conditions, it must be denied. (Tr. May 23, 2007 pp 88-89) Attached hereto as
Exhibit D.

6. The Resolution denying siting included all the conditions of approval
recommended by the Clark report and the Price report plus some additional conditions
asked for by various aldermen.

7. The Resolution tendered to Fox Moraine as the final decision of the city
council (Exhibit C) recites Fox Moraine’s alleged failure to prove statutory siting criteria
1, 2,3,5,6, 8,9 and 10, with criterion 10 being the operator experience. (See 415 ILCS
5/39.2(a)(i —ix)). In the prior personal statements by aldermen, there was little or no
discussion on several of these substantive criteria.

8. In the foregoing context, the deposition questions in Exhibit A were asked.
There is ample reason to believe from the entire record and the references cited herein
that some or all of the aldermen did not know what they were voting on, that there was no
majority for the legal finding that one or more siting criteria had not been met and that no
findings of fact were ever adopted.

9. The basis for the refusal of aldermen Leslie and Werderich to answer
certain questions as directed by one of the City’s attorneys is that said questions allegedly
invaded the deliberative process privilege. The Illinois Supreme Court has ruled that
there is no deliberative process privilege which protects public officials from disclosures.

People, ex rel Joseph Birkett vs. City of Chicago, 184 11I. 2" 521, 705 NE 2d 48 (1998).

(Attached hereto as Exhibit E) In Birkett the Court also found that privileges exempting
disclosure under the Freedom of Information Act are not applicable to discloser in

litigation. Lastly, the Court found that refusal to disclose information by public officials
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is not favored, that claims of privilege are not favored and that accordingly privileges
exempting disclosure cannot be created by judicial decision but only by the legislature.
10. Even if there is some limited deliberative process privilege applicable here
(and Fox Moraine maintains that prior PCB precedent to that effect has been overruled by
Birkett), the questions put to Alderman Leslie and Werderich, which are the subject of
this motion, did not invade that privilege. The questions did not ask the aldermen why
they voted a certain way or how they arrived at a certain decision or why they believed
certain evidence and not other evidence. Instead, the questions merely asked the
aldermen what they believed to be the facts and more relevantly what they believed that
they were voting on. Given the procedural and logical inconsistencies created by
attempting to deny an application with conditions and by not voting whether individual
criteria had been proved, the questions represent a fair inquiry into whether Aldermen
Leslie and Werderich even knew what was happening, both procedurally and
substantively, on May 23 and May 24, 2007. Petitioner has the right to know how the
aldermen intended to vote and whether the record, which purports to be a denial on all
but two criteria, is an accurate reflection of their intentions. Additionally, the questions
sought answers to a line of inquiry regarding whether the aldermen voted in a manner
consistent or inconsistent with their public statements. This would be probative of
whether they understood or failed to understand what they were voting on. An inquiry
into whether a recorded vote as expressed in a Resolution prepared after the fact
accurately expresses the intent of the voter is clearly appropriate. Furthermore, questions
regarding the aldermens’ agreement or disagreement with various aspects of the hearing

officer’s report and the expert staff’s report are appropriate in light of the fact that the
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recommended conditions of approval from those reports were incorporated in the final
resolutions.

WHEREFORE, Fox Moraine prays for an order directing Aldermen Leslie and
Werderich to answer the questions set forth in Exhibit A and similar questions related to
the answers provided.

Respectfully submitted,
FOX MORAINE, LLC

By: [s/George Mueller
One of its attorneys

George Mueller Charles Helsten
MUELLER ANDERSON, P.C. Hinshaw and Culbertson, LLP
609 East Etna Road 100 Park Avenue
Ottawa, Illinois 61350 Rockford, Illinois 61101
Telephone (815) 431-1500 Telephone (815) 490-4900
Facsimile (815) 815-1501 Facsimile (815) 490-4901

Gmueller21@sbcglobal.net chelston@hinshawlaw.com
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Deposition excerpts
LESLIE EXCERPTS
Deposition taken Sept. 19, 2008
1. Q Do you have any criticisms of Larry Clark and/or his recommendations?
MR. DOMBROWSKI: Well, I am gong to object to the form of the question. I am also going to
object and instruct he witness not to answer. You are crossing the line here and invading the

deliberative process privilege.

Pp 44, 45

2. Q Now, at some point, you were given an opportunity to discuss your feelings
concerning the application and that occurred on May 23" Do you recall what you said that
night?

A I believe I stated what criterion, what I felt, A, we made a vote and I believe 1
referenced the criteria that I, that were the basis of my vote specific to the 9/10 criteria.

Q Okay. And do you recall which criteria you believe to have not been met?
MR. DOMBROWSKI: All right. Tam going to instruct the witness not to answer.

Pg 58

3. You don’t know which board members believe or belied as of May 23™ or 24" that
Criterion 1 was not met, do you?

MR DOMBROWSKI: Object on the same basis and I am instructing the witness
not to answer.

Pg 61

4. Q Which City Council members voted no as to Criterion 1?

MR. DOMBROWSKI: Object to the form of the question. Instruct the witness not to
answer.

X S
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Pg 61

5. Q Was any specific vote taken as to Criterion 17

MR. DOMBROWSKI: Same objections. Instructing the witness not to answer.

Pg 62

6. Q And which specific criteria were you concerned about?

MR. DOMBROWSKI: Tam going to object to the form of the question and instruct the
witness not to answer.

Pg 65

7. Q Your statement, your comments on May 23, 24 2007, which are contained in the
transcript indicate that you chose Criterion Nos. 3, 6 and 8. What did you mean by you chose
Criterion 3, 6 and 87

MR. DOMBROWSKI: Again, [ am going to instruct the witness not to answer on the
same basis.

Q Isn't it true that the only criteria that you believed had not been met were Criterion
3,6 and 87

MR. DOMBROWSKI: Again, this is totally improper and I am instructing the witness
not to answer.

Pg 65, 66
8. Okay. At no time did you make any comments that you did not believe Criterion 1 for
need had not been met; is that correct?

MR. DOMBROWSKI: Same objections and I am instructing the witness not to answer.

Pg 67
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9. You don't know which aldermen, if any, agreed with you that Criterion 3 had not been
met, correct?

MR. DOMBROWSKI: Same objections. Also calls for speculation and I am instructing
the witness not to answer.

Q Do you know whether any other of the aldermen voted to find the Criterion 3 had not
been met?

MR. DOMBROWSKI: Same objections. [ am instructing the witness not to answer.

Pp 67, 68

10. Q You never intended to vote that Criterion 1 had not been met, correct?

MR. DOMBROWSKI: Same objections and [ am instructing the witness not to answer.

Q And did you intend to vote no as to Criterion 27

MR. DOMBROWSKI: Same objections.

Pp 68, 71

11. Q Asto Criterion 4, did you intend to vote no to Criterion 47
MR. DOMBROWSKI: Same objections and I am instructing the witness not to answer.
BY MR. PORTER:

Q Asto Criterions 5 through 8, did you intend to vote no as to any one of those specific
criteria?

MR. DOMBROWSKI: Same objections, and I am instructing the witness not to answer.
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Pg 72

12. Q As yousit here today, you do not know if the majority of the City Council members
believed the Criterion 1 had not been met, correct?

MR. DOMBROWSKI: I will object and instruct the witness not to answer. It's also
been asked and answered.

Q 1am going to ask the same question as to Criterion 2 through 9.
As you sit here today, you do not know if a majority of the City Council members believed that
any of the specific Criteria 2 through 9 had not been met?

MR. DOMBROWSKI: Same objections and I am instructing the witness not to answer.

Pp 87, 88

13. Q Why did you vote the way you voted?

MR. DOMBROWSKI: I object and I'll instruct the witness not to answer.
Pg 89

WERDERICH EXCERPTS

Taken from the
Discovery Deposition of Walter Wederich
September 19, 2008

1. Q Well, let me move on. Did you have a chance to review Larry Clark's report and
recommendations before you voted?

A Yes.

Q Was there anything in his report and recommendations that you disagreed with?
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MR. DOMBROWSKI: I object to the question. That invades the deliberative process
privilege. I am going to instruct the witness not to answer.

Pg 64

2. Q Did you review the report of the city staff as authored by Derke Price?
A Yes.
Q Was there anything in that report that you disagreed with?
MR. DOMBROWSKI: Same objections and I am instructing the witness not to answer.

Pp 64

3. Q@ Well, do you believe this accurately expresses your sentiments at that time?
A This is what’s on the record for what I had to say.

Q And I interpret as what you are reading to be that the application in your opinion
should have been denied if it didn’t meet the criteria on its face even if it could have met the
criteria with special conditions?

MR. DOMBROWSKI: I am going to object to the question and instruct the witness not to
answer. You are asking him why he wrote it the way he wrote it.

Q Then let me, to make it clear, ask you, why did you say what should be taken into
consideration is the fact that the application must be judged on its face, not based upon the
conditions which are suggested to be included by either Derke Price or the hearing officer?

MR. DOMBROWSKI: What is the question?
MR. MUELLER: Why did he say that.
MR. DOMBROWSKI: All right. I am instructing him not to answer based on what I've

just said. Also, it’s the people of the City Council who are entrusted by the Statute to make the
decision. Not the hearing officer and not Mr, Price,
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MR. MUELLER: Well, I don’t think this has anything to do with who is making the
decision, [ think it has to do with whether an application that satisfies the criteria with conditions
ought to be denied.

MR. DOMBROWSKI: Same objections.

MR. MUELLER: Are you instructing him not to answer any questions along this line of
inquiry?

MR. DOMBROWSKI: You are correct.

Pp 67, 68, 69
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1| feelings toward anyone here tonight or after.
2| Thank you.
3 (Applause.)
4 MAYOR BURD: Do we have any other
07:43FM 5 comments?
& MR. ROTH: If there is .no further
7| deliberation, then I think it is appropriate that
8| a motion be made for or against or with
9| conditions. And based upon that in a second,
07:4apM 10 there can be further deliberation on that or you
11! give us the direction as to how you would like to
12 revise the resclutions that we have put before
13 you.
14 Again, I want to emphasize that we
07:44PM 15| prepared resolutions for your consideration based
16 | upon what we heard last night. Obviously more has
17 been stated tonight and those resolutions, if you
18 direct, will need to be revised. And what I would
19| recommend is that you vote on one measure or
07:44fM 20 | another, give us direction, we will prepare the
21 resolution, and then the mayor can sign it
22 tomorrow.

23 MAYQCR BURD: I would like to entertain a

24 motion --

DepoCourt Reporting Service (630) 983-0030

X B
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1 MR. PLOCHER: I would like to make a
2| motion to approve the denial resclution with
3| restrictions, including all new restrictions.
4 MAYOR BURD: Do I have a second?
07:46PM 5 MR. WEDERICH: Second.
& MAYOR BURD: We have a second? Alderman

7 Wederich, okay. Could we have discussion, please.
8 MRE. MUNNS: Is this the middle ordinance
g vou wrote, the denial with conditions?
07:45pM 10 MR. ROTH: Yes.
11 MR. MUNNS: There is three. This is the
12| middle one of the three?
13 MR. ROTH: Yes. Mayor, if I may make a
14 comment, and I think it is for the benefit of the
07:458M 15 city in the process. While we will certainly
16 respect whatever direction you give us, I think
17| you need to be careful about setting conditions
18| that would not be permissible by law. And I can
19| tell you that the purpose of establishing
07:458M 20 conditions is to -- is to allow for reascnable,
21| necessary, and appropriate conditions in order to
22 meet the siting criteria. It iz the siting
23| criteria. So there are certain things that I

24 think are out of the jurisdiction of the city to

DepoCourt Reporting Service (630) 983-0030
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1 determine. Now, that doesn't mean that 1if you

2 include them in the resolution that you are

i| propeosing, that that resolution is going to fail.

4| But I want to caution you against having this
p7:458M 5 matter guickly sent back based upon certain

6| conditions, and there was a couple of them there

7| that I want to be clear about.

2] Oﬁe, it is the petitioner's or the

9 ) applicant's right to determine what the service
07:46p4 10 area is and it is not for the city to make that

11 determination for them, even by way of a

12 condition. So to make a -- set a condition, for

13| example, that the City limits -- that the service

14| area be limited to Kendall County, if that's not
07:46p 15| what the petitioner has so directed, I don't think

‘16 that's appropriate.

17 Second, the courts have evaluated

18 the standard of what is reasonable and appropriate

19| conditions, and they have -- they have considered
07:46eM 20| other governing bodies in position of conditions

21| that established extraordinarily high financial

22 reguirements that were not rationally related to

23| specific siting criteria, so I would caution you

24 against a condition, for example, that setas a

DepoCourt Reporting Service (630} 983-0030
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510 wmillion flat fee.

Next, as to the condition that's
recommended that a court of jurisdiction would
only be included with the court of Kendall County,
I would caution you against that. That kind of a
term would be decided by the law and couldn't be
decided by the City.

And, finally, certain of these
criteria or conditions that vou have -- that
members ﬂave spoken about are clearly related to
the host agreement and the host agreement speaks
for itself on that. 8So obviously there were a
number of operational, siting, design conditions
that were articulated tonight, and =o I understand
the resclution to include those that I have not
gpecifically mentioned.
| MS. SPEARS: May I ask a question
regarding Kendall County?

MR. ROTH: Yes.

MS. SBEEARS: (Could we say ratherxr than
going to an arbitration board, that we could just
go to a ~- 1t goes to court?

MR. ROTH: I think that what I am

understanding you to say is that you are speaking

DepoCourt Reporting Service (630) 983-0030
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1| to terms of the host agreement rather than to the
2 terms of the enforcement of your resolution of
3 ordinanceg,
4 So, again, the court of
07:a88M 5| jurisdiction is going to b; the county court, but
€| there are exceptions under the law where it is
7| sometimes the right of one party or another to
B| take a case outside of this county, and that is
5| not going to be for us to say. That would be for
D7:480M 10 a judge to say. And, again, what I understand you
11 to be speaking to is the host agreement anyway,
12 and I don't think that this is the appropriate
13| place to estakblish terms for a host agreement.
i4 M5. SPEARS: Okay, thank you.
07:49p4 15 MR. MUNNS: Madam Mayor, I have one
l6 | gquestion too on the process for Mr. Roth. If this
17 is appealed and it goes to the state, does it ever
18 come back to us to re-discuss or vote?
19 MR. ROTH: Well, it is within the
o7:49eM 20 Pollution Control Board's authority to remand a
21| case, so it could reverse and then the case could
22| go directly to the Appellate Court or it could be
23 remanded or it could be remanded by order of the

24 Appellate Court. 8o it is possible, not highly

DepoCourt Reporting Service (630} 983-0030
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1| common but it is possible, that the matter could

2| come back to the City. And that's the reason that
3| we are recommending that if it did, there be a

4| clear message as to strong conditions that be

D7:45PM 5 reguired.

& MR. MUNNS: So you recommend keeping
7 some of this information we have instead of

8 throwing it all away.

9 MR. ROTH: Yes, I do.

07:498 10 MR. MUNNS: Thank you.
11 MAYOR BURD: I would like to ask the
12 aldermen to amend the conditions or -- to this

13| resolution to allow the attorney to make sure that

14| they are in compliance with what conditions should
o7:50Pm 15| be so that we don't add anything that's not

16| allowable that does not pertain to the host

17 agreement, the annexation agreement, that is not

18 suppaesed to be in this resolution. 8o if that

19| would be possible, I would like to amend it.

p7:50eM 20| Could -- would cne of you make a motion to amend?
21 MR. ROTH: TIf I may suggest -- I think
22 there is a motion on the -- well, there igs not a

23| motion on the table vyet.

24 MAYOR BURD: Yes, there is.

DepoCourt Reporting Serviece (530) B583-0030
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1 MR. ROTH: There is. Excuse me, there
2 is a motion on the table, that's right.
3 MAYOR BURD: Okay. Do I have a motion
4 to amend? Aldermen Plocher. Do I have a second?
p7:518M 5 MR. WEDERICH: Second.
& MAYOR BURD: Okay. Could we have a roll

7 call on the amendment?

8 MS5. PICKERING: Werderich.
9 MR. WEDERICH: Ave.
07:51PM 10 ' MS. PICKERING: Munns.
11 MR. MUNNS: Aye.
12 MS. PICKERING: Plocher.
13 MR. PLOCHER: Aye.
14 MS5. PICKERING: Spears.
97:51BM 15 MS. SPEARS: Aye,.
16 MS. PICKERING: Sutcliff.
17 MS. BUTCLIFF: Ave.
18 MS. PICKERING: Besco.
19 MR. BESCO: I'm sorry? What are we --

o7:512M 20| all of the conditions that were placed? Is that
21| what we are --
22 MAYOR BURD: The amendment is to allow
23| our attorney to remove any illegal conditions, any

24 of them that pertain to the host agreement, the

DepoCourt Reporting Service (830} 983-0030
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i annexation agreement, anything that we cannot
2| legally ask for.
3 MR. BESCO: Right. Aye.
4 MS. PICKERING: Leglie.
07:51FM 5 MR. LESLIE: Aye.
S MS. PICKERING: Golinski.
7 MR. GOLINEKI: Aye.
8 MAYOR BURD: All right. ©Now we are back
9| to discussion on the resolution itself. Does

07:52eM 10| anybody want to speak to the resolution on the
11| £floor? The resolution is on the floor with the
12 appropriate conditions, so we will move ahead then
13 with the roll call vote.
14 M&S. SBPEARS: Excuse me, can you clarify
p7:s2pM 15] that one more time for us?
16 MAYOR BURD: OQkay. What we are voting
17| on is denial -- where is it -- denial of siting
18 application from Fox Moraine, LLC for proposed
19| landfill in the United City of Yorkville with
a7:53eM 20| conditions. And it has been amended with all the
21| conditions that were stated here tonight except
22| those that are illegal and should not be included.
23 M5. SPEARS: And that's only if it is

24 returned, correct?

DepoCourt Reporting Service (630) 983-0030
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MAYOR BURD: Right. That's the one you
are voting on. 1Is everybody okay with that?
We're all set? We all know what we're -- with
restrictions, denial resolution with restrictions.
Anybody have any other gquestions? It is to
include all of the added conditions that were
proposed tonight except for those that are illegal
and should not be included, okay?

MS. PICKERING: Munns.

MR. MUNNS: Aye.

MS. PICKERING: Plocher.

MR. PLOCHER: Aye.

M3. PICKERING: BSpears,

MS. SPEARS: Aye.

MS. PICKERING: Sutcliff.

MS58. BUTCLIFF: Aye.

MsS. PICRKERING: .Besco.

MR. BESCO: Nay.

MS. PICKERING: Leslie.

MR. LESLIE: Aye.

MS. PICKERING: Golinski.

MR. GOLINSKI: Aye.

MS. PICKERING: Werderich.

MR. WEDERICH: Aye.
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1 MAYOR BURD: (kay, motion carries. We
2| have no other business before us tonight. I would

3 entertain a motion to adjourn.

4 MR. LESLIE: So moved.
07:54PM & M5. BPEARS: Second.
g MAYOR BURD: 2ll in favor?
7 {(Chorus of avyes.)
8 MAYOR BURD: Any opposed?
9 {No response.)
07:548M 10 MAYOR BURD: We are adjourned. Thank

11| you wvery much.
12 - - -

13

.14
i5
16
17
18
15
20
21
22
23

24
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RESOLUTION No. Y007- 3o

DENIAL OF SITING APPLICATION FROM
FOX MORAINE, 1.1.C FOR A PROPOSED LANDFILL
IN THE UNITED CITY OF YORKVILLE

WHEREAS, Fox Moraine, LLC (the “Applicent™), pursuant to the Tllinois Environmental
Protection Act (415 TLCS 5/39.2 ef seq.) (the "Act”) and the Tnited City of Yarkville Pollution
Contro) Facility Siting Ordinance (City Code Title 8, Chapter 14) (the “Ordinance™) fled an
gpplication on December 1, 2006 for siting approval for a proposed lendfill (the “Application”™) in
the United City of Yorkville to be named the Fox Moraine Landfill (the “Landfili¥); end

WHEREAS, pursuant to the Ordinance, Mr. Lagy M. Clark was appointed as Hearing
Officer; and )
WHEREAS, in compliance with the Act aud the Ordinance, public hearings were held

regarding the Application beginning on March 7, 2007 and contimiing from time to time until
April 20, 2007 for a total of 23 days of public hearing, comment, end argument; and

'WHEREAS, the City Council has reviewed the Application; and

WHEREAS, the City Council has received into evidence and reviewed numerons exhibits,
Power Point presentations, and other relevant doowments; and

WHEREAS, the City Council has received and reviewed public comments from nomerous
residents, non-residents, entities and political subdivisions both supporting and opposing the
Application; and

WHEREAS, the City Council has received and reviewed a report from counsel for the city
staff regarding the Application; and

WHEREAS, the City Council has resejved and reviewed the hearing officer’s report and
recommendations reparding the Application; and

WHEREAS, under Section 39.2 of the Act, the City Council may grant siting approval to
the Applicant only if the proposed Landfill meets all of the staintory criteria set forth in Section
39.2 of the Ack; and

‘WHEREAS, after consideration of the public record in this matter, including but not
limited to the hearing testimony, oral comment, evidence, and written comment timely submitied,

and the criteria set furth in Section 39.2 of the Act and in the Ordinance, the City Commeil has
found and determined that the criteriz set forth in Section 39.2 of the Act have not been satisfied

by the Applicent.
NOW, THEREFORE, BE IT RESOLVED by the United City of Yorkville that:

X C
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1 The Application of Fox Moraine, LLC for siting approval for a landfill in the
Uhnited City of Yorkville is hereby denied; and

2. The United City of Yorkville finds, for the reasons set out in the record of these
proceedings, including but not Hmited o the reasons stated at the Special Meetings
of the Yorkville City Council held on May 23 and May 24, 2007, that the following
criteria, as set forth in Section 39.2 of the Act, were not met (i), (i), (i), (v), (i),
(viii) and (ix) (previous operafing experience and past record of the Applicant, Fox
Moraine, LLC and its proposed operator, Fox Valley Landfill Services, LLC; this is
also commonly referred to es the “Tenth Criterion.™); and

3. The certified transeription of the deliberations and decision on the Application
conducted by the City Couneil of the United City of Yorkville at its Special
Megtings held on May 23 and May 24, 2007, at which this Resohition was
approved, be sttached hereto as Bxhibit “A™ and repeated and incorporated herein
as pert of the writter decision of the United City of Yorkville on the Application;
and

4, Shenld this decision of the City Comncil be reversed and remanded with
instructions to approve the Application, the Host City Agrezment dated September
26, 2006 between Fox Moraine LLC end the United City of Yorkville sball become
8 condition and shall become a confract binding upon both the City and Fox
Moraine L1.C., and such spproval shall be also conditioned upon the following
being satisfied:

(A) the conditions set forth in the memorandum of Derke Price/Staffta the
Mayor and City Council, dated May 18, 2007, attached hereto and incorporated
herein as Exhibit “B”, which conditions are mmmbered 1.1 and 1.2; 2.1 through
2.39; 3.1 through 3.9; and 6.1 throngh 6.4;

(B) the conditions set forth in the Findings end Recommendations of
Hearing Officer, Larry M., Clark, attached hereto and incorporated herein as Exhibit
“C", which are conditions are directed to Criterion (vi), and which are uumbared L
and 2., foumd at page 10 of the Findings and Recommendstions;

(C) Construction of the Leaadfill may not commence until the Prairie
Parkway haes been fully constructed from 1-88 on the north to I-80 on the south and
is fully operational and apen 1o traffic, provided however thet, as construeted, the
Prairie Parkway conteing an interchange at the imtersection of Tllinois Rowute 71 and

the Prairia Parkway;

{D) Howrs of Landfll operation shall be limited to: (i) from 6:00 aam. to
4:30 p.m. Monday through Friday; and (ii) from 6:00 a.m. to 12:00 pam. (noon) on
Saturday;

(E) No tmck traveling to or from the Lendfill may pass throuph downtawn
Yorkvills;

(F) No truck traveling to or from the Landfill may pass through downtown
Plainfield;

-
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(G) Neither Hollenback Creek nor any tributary of Hollenback Creek shall
be rerouted or rechanmelized;

{H) The Applicant shall test all private water wells within 2 10-mile radius
of the Landfill on a quarterly basie (every three months) and prompily provide the
results to the well owner and user, if different from the well owner;

(D As part of its post-closure plan, the Applicant shall establish an escrow
account sufficient to pay for the costs to landscepe and maintzin the Landfll for a
25-yesr period;

(7) The Applicant shall provide an irrigation plan for the Landfill;

(K The Landfill shall accept no mare than 4,000 tons of waste per
operating day (this is not an average, but shall be a daily maximmm);

(L) The liner system ghall be designed to include a geosynthetic clay ]mar
sandwiched between two 60-mil geomembrames for the entire Landfill; .

(M) The entire Landfill liners shall be tested fo detect factory defects and
any damage cansed during installaton;

() All storage tanks, conieining leachate or eny other substance, shall be
pbovegrotmd tanks:

(O) All aboveground storage tanks shall mest AWWD-100 or API-650
standards;

(P) ATl run-off from fhe wheel wash basin and stormweter falling in the
paved area shall be monitored on a daily basis;

(Q) The Landfill shall be restricted to & peak height of 50 feet above the
surrounding natural prade;

(R) The Applicant and Lardfill operator shall provide all information
regarding their respective operating experience and record of actual or alleged
violations as reguired by the Ordinance; and

(S) All Landfill groundwater moniioring wells shall be installed and
operational prior to waste placement in any Landfill cell.

BE IT FURTHER RESOLVED that the City Administratar be directed to transmit
certified copies of this Resolution and attached Bxhibits “A", “B"™ and “C" to Fox Moraine, LLC,
6110 State Route 71, Oswego, IL 60543, and to the parties on the attached Service List.

Pasged by the City Council of the United City of Yorkville, Kendall County, Ilinois, the
24ih Day of May, A.D. 2007.
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Joseph Besco Ne Joseph Plocher Yes
Gary Golinskd Yes Rose Spears Yes
Jason Laslie Yes Robyn Sutchff Yes
Marty Munns Yes Wally Werderich ~ Yes

Signed ‘h%ma a3 Mayor of the United City of Yorkviile, Kendall County, Illinois, this
Day of ﬂ A 2  AD. 2007,

Udinse: Busd

MAYOR

ATTEST: ﬁf M?LC/@MM

DEfury CITY CLERK
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resolution of those complaints. Since it's been
annexed to the City, it's also my understanding
that there have been several complaints made tn
the City, The applicant also did not provide a
statement regarding the envirommental cozpliance
record of Kodiak and Groot.

Finally let’s look at the
operator. The operator is Fox Moraine —- or Fox
Valley Landfill Services, LIC, Fox Valley is an
affiliate of Peoria Disposal Companies,
Incorporated, PDC, & 20 percent member of Fox

In violation of the siting
ordinance, the applicant did not disclose who
owns the remaining B0 percent of the operator and
the environmental compliance record of that

Ron Edwards of Fox Valley
Landfill Services, LLC, and BIC testified for the
applicant regarding — regarding this, He
admitted thet he did not include several alleged
violations in his hearing presentation of the
Peoria Development — of PRC's compliance

history., Additionally, the applicant did not
87

provide this information in its application,

T apologize on drawing on, but
I wanted to make sure that thera was all of this
infermation inciuded in the record, and I

I wanted to address comments
mede by Attorney Price and the hearing officer
concerning the comments that they wade in the
land€ill, I had the opportunity to briefly look
those aver, and the firsk thing that I would like
to comment on that is that Attorney Price — and
it is later followed by the hearing officer —
hasically says that the landfill application
should be accepted because it will meet the
requirements with his conditions -- the
conditions that he's included in the — his
decision — or in his opinion applied.

what should be taken into
cunsideration is the fact that the application
must be judged on its face, not based upon the
conditions which are suggested to be included by
either Darke Price or the hearing officer.

Aceordingly, when reading

1 The City Council should 1
? consider, and if it finds that Resolution 06-11 2
3 prohibits a landfill from being sited within the i
4 corporate limits of & mmicipality in Xendall {
5 County, then the City Council may Eind that the §
¢ proposed Fox Moraine landfill does not satisfy 05 §
7 I1ilinois Compiled -~ or 413 Illinois Compiled ?
8 Statutes 4/39.24, Suhpart 8, ]
[ And, finally, I would like ko 9
10 address some -- some case law, which is I suppose In
11 considered Criterion 9, or it's incloded upder i
12 the Illinois ststute as well, which is what 12 Valley Landfill.
11 evidence has been presented to the applicant or 13
14 any predecessor corporabion's previons operating 1
15 experience and past record of convictions in the 15
15 Field of solid waste manzgement in Lowell 18
17 Transfer, Incorporated versus County Board of 17 particnlar owner,
18 McHeary., The Illinois Pollution Control Board 1
I3 upheld the siting, propsr to consider an b
2p applicant's lack of experience. i
2] T would like to address the 21
22 applicant and the operator concerning this. The 2
23 applicant is Fox Moraine, LLC., The members of Fi|
24 Fox Horaine, LLC are the Hamman Family, LLC, b}
85

1 which owns 31 percent, and Kodiak Environmental 1
2 Services, LIC, which owns 49 percent. 2
3 The managers of Fox Moraine, 3
4 LILC, are Donald, Joseph, David, and James Hamman, {
§ Groot Industries is the managing member of 5 sppreciate the time.
§ Kodiak, £
7 In violation of the siting ?
B ordinance, no statement was provided describing 8
9 the operating experience of the four Rammans or 3
10 the Hamann Family, ILLC, nor was a statement 19
1} provided regarding the environmental compliance 1
12 record of the four Hammans or the Hamman Family, 12
13 LEC, 13
I At a minimum, we know that u
15 Donald Hamman entered into a settlement agreement 15
16 with Rendall County in 1995 resolving odor 18
17 cowplaints at his composting oparation. The 7
18 County has filed a complaint seeking a — the I8
13 County had filed a complaint seeking an 15
20 injunction, 20
2 According to hearing testimony 2
22 and exhibits, there have been several citizen 22
21 complaints regarding Hamman's ecomposting 2
24 operation since 1935, We do not know the 24

B6

through that, please take that into
8
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t consideration.

2 ALDERMAN MUMNS: 1Is that it? In

1 falrness, are we timing it?

{ MAYOR BURD: I think your 20 minutes
5 are up,

§ ALDERMAN WERDERICH: Okay., In

7 conclusion, I would -- I would like fo say that I
g think that the applicatien should be denied based
3 upon Criterion 1, 2, 3, 6, 8, 9, and then zlso

¢ based upon case law.

1 MRYOR BORD: Thank you,

2 (Applause)

k| MAYOR BURD: We have two Aldermen
4 left to speak.

5 ALDERMAN GOLINSKI: I will go very
§ briefly.

7 MAYOR BURD: Okay. Alderman

1 Golinski.
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don't know if we convene tomorrow and we have
time to kalk beforz we wote. I mean, I'11
diseuss how I'm going to vote and why I'm going
to vote, but I'm not prepared to do it right now,

MAYOR BURD: From whak I understand,
Alderman Golinski, you were supposed to wote on
tha nine criteria hased on the informstion thaf
wzs presented during the hearing.

ALDERMAN GOLINSKI: Yeah, I
understand that, but like I said, there is a Iot
of information that was presented today and I
think it's only right to analyze it.

I understand what Aldeyman
Werderich said, too, that you want to base your
vote on the face valoe of the applicstion and the
sworn testimony, but, I mean, we went through
this whole process with all these experts, I
mean, it would be nice to analyze their input -

i ALDERMAN GOLINSKI: Very briefly, I 1 also, That's all.

¢ didn't prepare a speech tonight because for the a MAYOR BUORD: I don't beliave that we
last 30 days I've been waiting to analyze the 21 were getting any more imput from any experts than
input from our special counsel and experts, and 22 we already hava, and you're mot supposed to he
when I read the agends, it's a deliberation, I 21 asking questions now £o get more input from the
thought it would be more of 8 discussion of 20 experts. You are supposed to base it on the

8y 9

Criterions 1 through 9, so I didn't prepare a I record as presented up uptil the 2lst. Go ahead.
speech and, quite honestly, I didn't really want 2 ALDFRMAN BESCO: Yes, Your Honoz.
to make 3 decision on any criteria until I got 3 First of all, receiving the amount of volume that
their input, and I just received this today, but 4 we did in the last few days, first I want to
it looks to me already we have five no votes on 5 thank Wally for going through the attorney -~ the
several criteria already, so I do have a coupls § City Attormey Michael Roth's presentation, now I
guestions, and that's kind of why I wished that 7 don't have to read his stuff.
Darke Price was here or larry Clark or someone [ Second of all, still, the
alse, beczuse there is still questions in y mind 3 volume that we've received, it's almost
zhat haven't been answered, 10 impossible to go through, and that's why I

What are the conseguences to 11 suggested that we do go ahead and take it over
e City with a straight no vote? The way I read 12 wntil tomorrow and give us a chance to go through
he host agreement, it's basically null and void, 13 it,

And then from that, what are H There are some things that I do
he odds of the Pollution Control Board 15 have questions on, some of Berke's conclusions,
verturning our vote and we get this thing sited 16 and I would 1ike to ask -- you know, it would be
are without our host agreement? Ho one has 17 pice if I could ask him why he chose some of the
ilked about any of these consequences. And the 18 things that he did,
st thing that I want to see is something like 13 I honestly bhelieve that the
e Pontiac landfill here where there is no local 20 same thing goes for larry Clark’s testimony or —
ntrol over it, 2; not testimony, his conclusions. I think that we

So, I mean, these are guestions 27 need, you now, some point of clarificastion so we
3t are still oot there, and I don't know if 21 can make a decision, and I look Forward to -- I
yone here is prepared to address them, but I 24 don't know if — I suppose we can'f contact him

a0

82
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THE PEOPLE OF THE STATE OF ILLINOIS ex rel. JOSEPH E. BIRKETT,
State's Attorney of Du Page County, et al., Appeliees, v. THE CITY OF CHICAGO,
Appellant.

Docket No. 84452

SUPREME COURT OF ILLINOIS

184 1. 2d 3215 705 N.E.2d 48; 1998 Ill. LEXIS 1916; 235 Ill. Dec. 435

December 17, 1998, Opinion Filed

PRIOR HISTORY: [***1] Appellate Court, Second
District. DuPage County. CASE NUMBERS: AC2-96-
1319. TRO5CHO0748. TRIAL JUDGE: Hon, Bonnie M,
Wheaton.

DISPOSITION: Affirmed.

COUNSEL: For The City of Chicago, APPELLANT:
Ms. Benna Ruth Selomon, Chief Assistant Corporation
Counsel, Chicago, IL. Mr. Joseph M. Laraia, Attorney at
Law, Wheaton, IL. Mr. Anton R. Valukas, Jenner &
Block, Chicago, IL.

For Peo ex rel. Birkett, APPELLEE: Mr. Joseph V.
Karanganis, Karanganis & White Ltd., Chicago, IL. Mr.
Joseph Birkett, State's Attorney, Dupage County, Whea-
ton, IL.

For American Civil Liberties Union of llinois, AMICUS
CURIAE: Mr. Benjamin Wolf, Attorney at Law, Chi-
cago, IL.

For Illingis Trial Lawyers, AMICUS CURIAE: Mr.
Bruce R. Pfaff, Bruce Robert Pfaff & Associates, Ltd.,
Chicago, IL.

JUDGES: CHIEF JUSTICE FREEMAN delivered the
opinion of the court. JUSTICE BILANDIC, dissenting.

OPINION BY: FREEMAN

OPINION

FX F

[*522] [**48] CHIEF JUSTICE FREEMAN de-
livered the opinion of the court:

In this appeal, we are asked to recognize a "delibera-
tive process privilege" to protect certain advice and dis-
cussions between government officials concerning for-
mulation of [***2] governmental decisions and policy.
For the [**49] reasons that follow, we hold that the
adoption of a [*523] privilege as broad-based as that
sought in this case is best left to the legislature,

BACKGROUND

Defendant, the City of Chicago {City), brought this
appeal from a trial court order holding it in contempt for
refusing to produce certain documents sought by plain-
tiffs, Du Page County, the Du Page County State's Attor-
ney, and the municipalities of Bensenville, Elmhurst and
Wood Dale, during the course of underlying litigation. In
the underlying suit, plaintiffs requested declaratory and
injunctive relief, alleging as follows. Plaintiffs are lo-
cated in close proximity to O'Hare International Airport,
which is owned and operated by the City, and have suf-
fered ongoing severe noise, air pollution and safety con-
cerns resulting from incoming and outgeing flights.
Plaintiffs charged that the City had completed extensive
construction to O'Hare, without obtaining a certificate of
approval from the [Hinois Department of Transportation
(IDOT) as required under the Illinois Aeronautics Act
(Act) (620 ILCS 5/47 (West 19943). In addition, the City
had plans to proceed with even larger new expansion and
[***3] alteration projects, all without procuring the re-
quired certificate from IDOT. According to plaintiffs, the
City was deliberately embarking on a scheme of incre-
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mental construction ventures, with the purpose of greatly
expanding airport capacity while circumventing IDOT
approval as required under the Act. Thus, the complaint
requested that the City's prior construction be declared in
violation of the Act and that its current expansion be
halted unless it procured the required certificate of ap-
proval.

On February 2, 1996, plaintiffs served the City with
a request to produce, in relevant part, all documents con-
cerning applications for certificates of approval under the
Act; documents relating to construction projects for
O'Hare since 1970; all documents concerning plans or
[*524] discussions regarding alterations to increase
O'Hare's capacity, or concerning past, present, or pro-
posed "airpart layout plans”" for the airport. The City
objected to the request asserting, infer alia, that the
documents were irrelevant to the present litigation and
were immune from discovery under the "deliberative
process privilege." Plaintiffs moved to compel produc-
tion of the documents, arguing that the City [***4] had
failed to properly assert the privilege by submitting a
privilege log or by identifying the documents supposedly
covered by the privilege.

In its response to plaintiffs' motion to compel, the
City agreed to produce "all requested documents relating
to past and current construction projects at C'Hare," in-
cluding documents relating to projects approved for the
future. However, the City declined to produce documents
relating to "discussions," "plans" or "forecasts” concern-
ing future projects as yet unapproved, claiming that such
documents were covered under the deliberative process
privilege. The City also refused to release the privileged
documents under a protective order, arguing that such an
order would hinder the ability of City officials to engage
in deliberations free of outside intrusions. The City's
response to the motion to compel was supported by sev-
eral exhibits, including the affidavit of Renee C. Benja-
min, deputy commissioner for policy and procedure for
Chicago's department of aviation (hereinafter depart-
ment). [n the affidavit, Benjamin attested to the confi-
dentiality of the documents alleged to be privileged. The
City subsequently filed a supplemental affidavit of
[***5] Kitty Freidheim, deputy commissioner for plan-
ning for the department.

After a hearing on May 20, 1996, the trial court
granted plaintiffs' motion and compelled the immediate
production of the requested documents, The court re-
jected a subsequent motion by the City for clarification
[*525] and reconsideration of this ruling, and entered an
order stating that the privilege was not valid in Illinois
and that the City must produce all documents withheld
under the claim of privilege. The court also gave the City
leave to submit logs accompanying the allegedly privi-

leged documents, and stated that the court would keep
these documents under seal.

Shortly thereafter, the court entered a protective or-
der encompassing all of the allegedly confidential docu-
ments and restricting plaintiffs' use and disclosure of
these  [**50] documents. Nonetheless, the City in-
formed the court that it intended to withhold the docu-
ments from plaintiffs until the appellate court could rule
on its privilege claim.

On November 4, 1996, after again having ordered
that the documents be released to plaintiffs subject to the
protective order, the court granted a motion by the City
to be held in contempt in order to properly appeal [***6]
the rejection of its claim of deliberative process privi-
lege. The court also entered an "access order" granting
plaintiffs' counsel in camera access to the documents
filed under seal. The access order provided that enforce-
ment would be stayed to allow the City time to appeal.

On appeal, the appellate court initially stayed the ac-
cess order, It then, inrer alia, affirmed the court's refusal
to recognize the deliberative process privilege, finding
that creation of the privilege was best left to the legista-
ture. The court further rejected the argument that protec-
tion of deliberative documents was in the public interest.
292 [ll. App. 3d 743, 686 N.E.2d 66, 226 Iil. Dec. 717.
We granted leave to appeal (134 Ill. 2d R. 315(b)), and
now affirm the decision of the appellate court rejecting
the deliberative process privilege. !

1 The Minois Trial Lawyers Association and the
Hlinois chapter of the American Civil Liberties
Union have filed briefs as anmici curiae in opposi-
tion to the privilege.

[*526] ANALYSIS

Defendant urpes that we adopt [***7] a common
law deliberative process privilege to exempt from dis-
covery “confidential advice given to those involved in
making [decisions and] policy for state and local gov-
ernment." Within this realm, defendant seeks protection
of all confidential documents prepared in connection
with yet unapproved plans to alter or expand the airport.

Widely recognized in the federal courts, the delib-
erative process privilege protects certain classes of intra-
agency communications offered in the course of gov-
ernmental decisionmaking. See Kaiser Aluminum &
Chemical Corp. v. United States, 141 Cr. Cl. 38, 157 F.
Supp. 939 (Ct. Cl. 1958); see also United States v. Far-
ley, 11 F.3d 1385, 1389 (7th Cir. 1993). Some courts
have defined the privilege to encompass:

"intra-governmental documents reflect-
ing advisory opinions, recommendations
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and deliberations comprising part of a
process by which governmental decisions
and policies are formulated." Carl/ Zeiss
Stiftung v. V.E.B. Carl Zeiss, Jena, 40
F.RD. 318 324 (D.D.C. 1966), aff'd, 128
US. App. D.C. 10, 384 F.2d 979 (D.C.
Cir. 1967).72

2 It appears that the term "delib-
erative process privilege" has
come to be recognized by some
courts as interchangeable with the
terms "executive privilege," or
"governmental,” "official informa-
tion" or "intragovernmental opin-
ion" privilege. See, e.g., Bobkoski
v. Board of Education of Cary
Consolidated School District 26,
141 F.RD. 88 91 (N.D. [il. 1992);
see also Hamilton v. Verdow, 287
Md. 544, 533 n3, 414 A.2d 914,
920 n.3, citing E. Cleary, McCor-
mick on Evidence §§ 106, 107, at
229-31 (2d ed. 1972). The accu-
racy of such fluid classification is
questionable. For purposes of this
opinion, we refer to the asserted
privilege as the deliberative proc-
ess privilege, and pass solely upon
that privilege as defined in this
case.

[***8] Excluded from the privilege are any factual as-
pects of predecisional communications, and communica-
tions made subsequent to the agency's final decision.
Farley, [*527] 11 F.3d at 1389, citing National Labor
Relations Board v. Sears, Roebuck & Co., 421 U.S. 132,
152, 44 L, Ed. 2d 29, 48, 95 8. Ct. 1504, 1517 (1973). In
addition, the privilege is qualified in that a litigant may
obtain access to privileged communications upon a
showing of particularized need. See Sears, 421 US. at
149 n.16, 44 L. Ed 2d at 46 n.16, 95 8. Ct. at 1516 n.16.
The City urges that we create a privilege based upon this
definition.

The primary rationale for the privilege is to ensure
the frank exchange of advice and opinions in the course
of povernmental decisionmaking and policymaking,
Zeiss, 40 F.RD. at 324, see also Kaiser, 157 F. Supp. at
946. Courts adhering to the privilege believe that expos-
ing certain types of predecisional communications to
public scrutiny and possible reprisals would produce a
"chilling effect” on the candor of government staff, jeop-
ardizing the decisionmaking process. See Farley, !/

F.3d at 1389, quoting United States v. Nixon, 418 U.S.
683, 705, 41 L. Ed. 2d 1039, 1062, [***9] 94 8. Ct
[**51] 3090, 3106 (1974). Thus, the privilege serves
the dual aim of fostering effective and efficient govern-
ment decisionmaking, and in the process, advancing the
public interest.

Nonetheless, privileges are strongly disfavored be-
cause they operate to "exclude relevant evidence and
thus work against the truthseeking function of legal pro-
ceedings." People v. Sanders, 99 [ll. 2d 262, 270, 75 Iil.
Dec. 682, 457 N.E.2d 1241 (1983); see also Hllinois Edu-
cational Labor Relations Board v. Homer Community
Consolidated School District No. 208, 132 Ill. 2d 29, 34,
138 Il Dec. 213, 547 N.E.2d 182 (1989), citing Nixon,
418 US. at 709-10, 41 L. Ed. 2d at 1063, 94 8. Ct. at
3108. Further, it is believed that governmental privileges,
if created and applied indiscriminately, will undermine
public trust "in the integrity of the government and its
commitment to serving the public interest.” G. Wetlau-
ter, Justifying Secrecy: An Objection to the General De-
liberative Privilege, 65 Ind L.J. 845, 890 (1990), see
also Nixon, [*528] 418 US ot 709 41 L. Ed 2d at
1064, 94 S. Ct. at 3108. As such, courts will not create or
apply any evidentiary privilege unless it [***10] " 'pro-
motes sufficiently important interests to outweigh the
need for probative evidence.' " University of Pennsylva-
nia v. Egual Employment Opportunity Comm'n, 493 U.S.
182, 189, 107 L. Ed 2d 571, 582, 110 S. Ct. 577, 582
(1990), quoting Trammel v. United States, 445 U.S. 440,
31, 63 L. Ed 2d 186, 195, 100 8. Ct. 906, 912 (1980);
see also Homer, 132 Ill. 2d at 34; People ex rel. Noren v.
Dempsey, 10 1ll. 2d 288, 139 N.E.2d 780 (1937}. For
these reasons, this court has repeatedly concluded that
the extension of an existing privilege or establishment of
a new one is a matter best deferred to the legislature.
Homer, 132 HI. 2d at 34, Sanders, 99 1ll. 2d at 269 (rec-
ognizing that great majority of privileges recognized in
Illinois are statutory creations).

The City advances two bases of support for our
adoption of the deliberative process privilege; namely (1)
the recognition of the privilege in the federal courts; and
more importantly (2) the existence of an exempiion un-
der Illinois' Freedom of Information Act (FOIA) ( 5 /LCS
140/1 et seq. (West 1994)) covering "predecisional” gov-
ernmental communications. We address the contention
regarding the FOILA first.

[***11] The purpose of the FOIA is to ensure the
access of the general public to the records of public bod-
ies, subject only to certain explicit exemptions. 5 JLCS
140/3¢a) (West 1994); Homer, 132 Il 2d at 36-37. In
particular, section 7(1)}(f) provides an exemption for
"preliminary drafts, notes, recommendations, memo-
randa and other records in which opinions are expressed,
or policies or actions are formulated." 5 ILCS 140/7(1)(})
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{West 1994). The City asserts that this exemption mani-
fests the legislature's intent to create a deliberative proc-
ess privilege applicable to parties in litigation. We dis-
agree,

The existence of an FOIA exemption for predeci-
sional [*529] materials is evidence of a public policy
favoring the confidentiality of such communications.
However, it is not dispositive of whether the legislature
sought to create an analogous evidentiary privilege.
Homer, 132 [ll. 2d at 37; In re Marriage of Daniels, 240
L App. 3d 314, 326-37, 180 Il Dec. 742, 607 N.E.2d
1255 ¢1992). The FOIA was intended to further the citi-
zens' general desire or need to know about the affairs of
government, thus enhancing public discourse and gov-
ernmental accountability. 5 /LCS 740/ (West 1994);
[¥**12] Friedman v. Bache Halsey Stuart Shields, Inc.,
238 U.S. App. D.C. 190, 738 F.2d 1336, 1344 (D.C. Cir.
1984) (discussing the federal FOIA), However, the con-
cerns underlying this purpose often differ greatly from
those of a party in litigation who needs governmental
information in order to establish his case. See Pierson v.
United States, 428 F. Supp. 384, 394 n24 (D. Del
1977). For example, while a citizen may procure nonex-
empt information out of little more than personal curios-
ity, a litigant must make a thresheld showing of the rele-
vancy of such information before obtaining it in discov-
ery. Further, there are safeguards inherent in the discov-
ery process, such as the use of protective orders, which
serve to shield the government's interest in maintaining
confidentiality. See Friedman, [**52] 738 F2d ar
1344. Recognizing these principles, courts considering
this question under the federal FOIA have held it un-
sound to equate FOIA exemptions to similar discovery
privilepes. Friedman, 738 F.2d at 1344; Association for
Women in Science v. Califano, 185 U.S. App. D.C. 19,
566 F.2d 339, 342 (D.C. Cir. 1977) (existence of FOIA
exemption neither creates new privileges nor effects
[***13] existing ones). The drafters of the Illinois FOIA
also acknowledged a distinction, observing that the
FOIA was "more in the *** interest of citizen involve-
ment in public records" and that "litigation, depositions,
request for documentation” were all "far beyond the
range" of the bill. 83d 1ll. Gen. Assem., Senate Proceed-
ings, May 27, 1983, at 130-31 (statements of [*530]
Senator Bruce); Hlinois Eduveational Labor Relations
Board v. Homer Community Consolidated School Dis-
mrict No. 208, 160 Ill. App. 3d 730, 736, 112 [l Dec.
802, 514 N.E.2d 465 (1987), aff'd, 132 1l 24 29, 138 1L,
Dec. 213, 547 N.E.2d 182 (1989) (in enacting the FOIA,
legislature was balancing need of public to be informed
against need for confidentiality, but was not balancing
needs of litigants against such need).

We find these principles especially applicable under
the circumstances at bar, where the government is a party

to the litigation and, more importantly, has been charged
with malfeasance. In such circumstances, it is unjust to
afford the government the benefit of withholding rele-
vant evidence while requiring its opponent to adhere to
the established rules of open discovery. In this case,
plaintiffs [***14] have raised a colorable claim that the
City engaged in a purposeful and covert scheme to cir-
cumvent the requirements of a statute. As observed by
amici, this case, like other state actions, such as an al-
leged breach of contract or certain tort claims, could well
turn more upon a showing of the government's intent or
motives in taking a particular action, rather upon than the
fact of the final action itsell. See, e.g., Zaderaka v. Iili-
nois Human Rights Comm'n, 131 1l 24 172, 179, 137 1il.
Dec. 31, 545 N.E.2d 684 (1989) (ultimate inquiry is
whether employer intentionally discriminated against
plaintiff). The adoption of a privilege shielding predeci-
sional opinions and recommendations, cast in such broad
terms as that espoused by the City here, would undoubt-
edly operate to hinder the fact-finding process in many of
these cases. We do not believe that our General Assem-
bly intended such a result in the creation of FOIA ex-
emption 7(1)(f).

The City also argues that the policies underlying the
federal courts’ recognition of the privilege militate in
favor of its adoption in this court. As with many federal
courts adhering to the deliberative process privilege, the
City's [***135] affidavits and brief repeatedly parrot the
rationale for the executive privilege as initially stated in
Nixom:

{*531] "Human experience teaches
that those who expect public dissemina-
tion of their remarks may well temper
candor with a concern for appearances
and for their own interests to the detri-
ment of the decisionmaking process."
Nixon, 418 US. at 705, 41 L. Ed. 2d at
1062, 94 S. Ct. at 3106.

See also Sears, 421 US. at 150-31, 44 L. Ed 2d at 47,
95 8. Ct. at 1516; Environmental Protection Agency v.
Mink, 410 U.S. 73, 87, 35 L. Ed. 24 119, 132, 93 5. Ct,
827, 836 (1973). Freidheim's affidavit states that:
"the safety of hundreds of thousands of
air travelers at O'Hare each year depends
upon the integrity of the Department's
planning process, and the ability of its
participants to raise questions and con-
cerns about planning alternatives, simufa-
tions, or models without fear that the
opinions they express during pre-
decisional deliberations will later be dis-
closed and subject to public scrutiny."”
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One need only review the cases upon which the City
repeatedly relies, however, fo see stark distinctions from
the case at bar. For exampie, to the [¥¥*16] extent Sears
and Mink provide persuasive authority for the need for a
governmental privilege, it is for a narrowly tailored one,
protecting communications given directly to high-level
government officials, containing advice bearing heavily
on the final decision or policy, See Sears, 421 U.S. 132,
44 L. Ed 2d 29, 95 & Ct 1504 ("advice and appeals
memoranda" prepared for National Labor Relations
Board by its general counsel advising whether or not to
file unfair labor practice complaints); Mink, 410 U.S. 73,
35 L Ed 2d 119, 93 [**53] S. Ct. 827 (documents by
advisors to President containing recommendations over
upcoming underground nuclear test). See also Kaiser,
157 F. Supp. at 942 (executive privilege asserted, on
grounds of "national interest,” over document containing
advice to the General Services Administrator concerning
the sale of war asset). The Nixon case involved the Presi-
dent's claim of privilege over his confidential conversa-
tions with "close advisors." The Court recognized the
"plain" and "valid need for protection of communications
between [*532] high Government officials and those
who advise and assist them in *** their manifold duties."
Nixon, 418 [***17]) US. at 705, 41 L. Ed 2d at 1062, 94
8. Ct. at 3106. In addition, it is significant that the execu-
tive privilege applied in Nivon was rooted not only in
national interests, but also in the separation of powers
doctrine. See also Hamilton, 287 Md. 544, 414 A.2d 914
(analogous privilege found for governor); University of
Pennsylvania, 493 U.S. ar 195, 107 L. Ed. 2d at 585, 110
S. Cr. at 585. The City does not claim any such basis for
the privilege asserted in this case.

These cases provide no real support for the adoption
of the deliberative process privilege proposed here. Al-
though the privilege may be applied on a qualified basis,
its scope is unreasonably broad. The City appears to
claim a privilege over all "deliberative" communications
regarding any proposed expansion or alteration to the
airport or airport layout plan, no matter how ftrivial or
routine. Further, the City does not restrict the privilege
based upon the importance or relevance of the particular
communication to the decision or decisions, or to the
level of the official either compiling or relying upon the
communication.

As such, although the City professes to a need to en-
sure the safety of O'Hare passengers [***18] and the
integrity of the decisionmaking process, its claim of the
future "chilling”" of these communications amounts to
nothing more than speculation. Cf.,, Farley, 11 F.3d at
1389, citing Coastal States Gas Corp. v. Department of
Energy, 199 US. App. D.C. 272, 617 F.2d 854, 868

(D.C. Cir. 1980). Assuming, arguendo, that certain types
of state governmental decisions call for advice or opin-
ions that would be controversial or unpopular, the City
provides no real evidence that governmental officials
would withhold giving advice they believe is necessary
and correct, based merely upon the remote possibility
that it could some day be produced in [*533] litigation.
Indeed, the City does not claim that the decisionmaking
process has been harmed thus far despite the absence of
such a privilege in this state. Babets v. Secretary of the
Executive Office of Human Services, 403 Mass. 230, 238,
526 N.E.2d 1261, 1266 (1985). We conciude that in light
of the range of competing policies underlying the delib-
erative process privilege, its adoption should be left to
the General Assembly.

The City also contends that the confidentiality test
established by Dean Wigmore (see 8 J. Wigmore, Evi-
dence [***19] § 2285, at 527 (McNaughton rev. ed.
1961)) and most recently applied by this court in Homer,
132 Il 2d ar 35, supports the recognition of a privilege
protecting the communications in this case. We disagree.
Recognizing that the creation of a new privilege is pre-
sumptively a legislative task, Homer allows for a court's
recognition of an evidentiary privilege, in "rare in-
stances," where each of the following conditions are met:
(1) the communications originated in a confidence that
they will not be disclosed; (2) this element of confidenti-
ality is essential to the full and satisfactory maintenance
of the relation between the parties; (3) the relation must
be one which in the opinion of the community ought to
be sedulously fostered, and (4) the injury that would in-
ure to the relation by disclosure would be greater than
the benefit thereby gained for the correct disposal of liti-
gation. Homer, 132 1l 2d at 35, In re October 1985
Grand Jury No. 746, 124 [l 2d 466, 475, 125 Il Dec.
295, 530 N.E.2d 433 (1988). The burden of establishing
the privilege rests with the party claiming exemption
under it. Homer, 132 Hil. 2d at 35. Furthermore, [***20]
the mere assertion that the matter at issue is "confiden-
tial" and "privileged" will not suffice. Rather, the propo-
nent of the privilege must set forth with particularity
circumstances giving rise to the privilege in each particu-
lar case. Cox v. Yellow Cab Co., 61 . 2d 416, 419-20,
[¥*54] 337 N.E.2d 15 (1973); Krupp v. Chicago Transit
Authority, 8 Il 2d 37, 42, 132 N.E2d 532 [*534]
{1956}; of Douglas v. Windham Superior Court, 157 V.
34, 43-45, 597 A.2d 774, 780 (1991), citing King v.
Conde, 121 F.R.D. 180 (ED.N.Y. 1988).

We dispose of this issue based upon the City's fail-
ure to establish the first element of the test. Under this
prong, the City contends it had a "general expectation of
confidentiality" derived once again from two sources; the
long-standing recognition of a deliberative process privi-
lege under federal law, and the existence of FOIA ex-
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emption 7(1){f). The City's argument is misplaced, how-
ever, because neither of these sources conclusively estab-
lishes the existence of a deliberative process litigation
privilege in this state. Of course, it is beyond question
that the federal courts' recognition of a privilege does not
justify the City's assumption of [***21] that same privi-
lege in this court. Further, as stated above, FOLA exemp-
tion 7(1)(f) does not demonstrate a legislative intent to
adopt the privilege, as there are great differences be-
tween the concerns of the FOIA and those underlying
this privilege. Accordingiy, the City has failed to demon-
strate that the communications at issue originated in con-
fidentiality under Homer. Thus, this argument fails.

In light of our decision on this issue, we do not reach
the City's argument concerning the alleged error in the
trial court's access order.

CONCLUSION

For the foregoing reasons, the judgment of the ap-
pellate court rejecting the deliberative process privilege
in this case is affirmed.

Affirmed.
DISSENT BY: BILANDIC

DISSENT
JUSTICE BILANDIC, dissenting;

I hasten to add my vigorous dissent to the majority
opinion which refuses to recognize a deliberative process
privilege,

The Burnham Plan of 1909, sponsored by The
Commercial [*535] Club of Chicago, is regarded as the
model for regional planning which turns visions into
reality. "Make no little plans; they have no magic to stir
men's blood and probably themselves will not be real-
ized. Make big plans; aim high in hope and work, re-
membering [***22] that a noble, logical diagram once
recorded will never die, but long after we are gone will
be a living thing, asserting itself with ever-growing insis-
tency. Remember that our sons and grandsons are going
to do things that would stagger us. Let your watchword
be order and your beacon beauty[,]" proclaimed Daniel
H. Burnham about this historic event. Respectfully
Quoted, A Dictionary of Quotations Requested from the
Congressional Research Service 256 (8. Platt ed., 1989),

As we embark into the new millennium, The Com-
mercial Club of Chicago released a sequel to the 1909
Burmham Plan for the Meiropolitan Chicago area. "The
Plan of 1999 focuses principally on an area of 3,749
square miles of real estate covering six counties and sup-
porting about 7.7 million people and 4.1 million jobs.
The six counties are Cook, Du Page, Kane, Lake,

McHenry, and Will." Chicago Metrapelis 2020, The
Commercial Club of Chicago, at 1 n.1 (October 30,
1998).

By refusing to recognize a deliberative process
privilege, the majority has unwittingly driven a stake
through the heart of executive creativity which emerges
from the deliberative process. "And today, as in the past,
we must ask ourselves what [¥**¥23] are the strengths on
which we must build, what are the new opportunities that
we must exploit, and what are the serious obstacles that
we must overcome. Only as we answer these questions
and turn those answers into actionable programs will we
prave worthy of our heritage and approximate the eco-
nomic and social goals to which we aspire." Chicago
Metropolis 2020, The Commercial Club of Chicago, at 5
(October 30, 1998).

[*5336] The executive branch, from the Governar of
our state to the lowest rank of executive in government,
should not be inhibited by the shackles with which the
majority seeks to bind them.

The deliberative process privilege protects from dis-
covery predecisional documents that reflect opinions,
recommendations and deliberations pgenerated in the
course of the decisionmaking process of a governmental
agency. [**55] See National Labor Relations Board v.
Sears, Roebuck & Co., 421 U.S. 132, 150, 44 L. Ed. 2d
29, 47, 958. Cr. 1504, 1516 (1973); United States v. Far-
ley, 11 F.3d 1385, 1389 (7th Cir. 1993). The privilege
has been recognized by the United States Supreme Court,
the Seventh Circuit Court of Appeals and other federal
and state courts. See Sears, 427 U.S. 132, [**%24] 44 L.
Ed 2429, 95 8. Ct. 1504; Farley, 11 F.3d 1385 (7th Cir.
1993); First Eastern Corp. v. Mainwaring, 305 U.S. App.
D.C. 371, 21 F.3d 465 (D.C. Cir. 1994); Ostoin v.
Waterford Township Police Departiment, 189 Mich. App.
334, 471 N.W.2d 666 (1991); Doe v. Alaska Superior
Court, Third Judicial District, 721 P.2d 617 (Alaska
1986); Hamilton v. Verdow, 287 Md, 544, 414 A.2d 914
(1980). This court should likewise recognize the delib-
erative process privilege.

The need to recognize a deliberative process privi-
lege is readily apparent. The realities of governmental
decisionmaking create a need for preserving the confi-
dentiality of intragovernmental documents reflecting the
mental processes of decisionmakers. Good government
requires sound decisionmaking. Sound decisionmaking
depends on research, planning, and the consideration of
the full array of contrasting views on a particular subject.
Those responsible for providing assessments or detailing
the potential pitfalls of policy options necessarily depend
on an expectation of confidentiality, if their advice is to
be candid and uninhibited. In my view, it is of paramount
importance that government officials be able [***25] to
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engage [*537] in open and candid discussions without a
concern for appearances. Such an atmosphere is condu-
cive to good quality governmental decisions and policies,
which result from unvarnished advice. Policymakers
should not have to fear that every warning or dissent
received from staft members could one day become pub-
lic, and staff members should be free to dissent from
recommendations without fear that their dissent will be-
come public. The consequence of not recognizing the
deliberative process privilege could be severe. The abil-
ity to obtain routine disclosure of predecisional delibera-
tive documents would enable opponents of government
action to embarrass povernment decisionmakers with
their own unpolished thoughts.

It is important to emphasize that the privilege is not
absolute. Rather, it is a qualified privilege because it can
be overcome if the party seeking discovery shows a suf-
ficient need for the privileged documents. In showing a
sufficient need, the party must establish that the docu-
ments are relevant, and that the party has a particularized
need for the documents which outweighs the povern-
ment's interest in maintaining confidentiality. See Farley,
11 F.3d at 1389-90. [***26] The privilege attempts to
accommodate the competing interests of a just resolution
in legal disputes with the need to protect certain confi-
dential government documents. In light of its qualified
nature, the privilege will not interfere with the truthseek-
ing function of legal proceedings since a government
entity will not be able to hide relevant and necessary
documents.

In addition to the realities of government decision-
making, section 7(1)(f) of the Illinois Freedom of Infor-
mation Act { 5 [LCS 140/7(1)() (West 1994)), which
exempts predecisional governmental materials from dis-
closure to the public, supports recognition of the delib-
erative process privilege in the context of litigation.
[*538] Although the exemption in section 7(1)(f) in-
volves disclosure to the public in general and not in re-
sponse to discovery in litigation, it nevertheless evinces a
general public policy of protecting predecisional gov-
ernmental deliberative materials from disclosure.

The context of this case further underscores the need
for recognition of the deliberative process privilege. This
case centers around a political fight between the plain-
tiffs, which are municipalities located in close proximity
to O'Hare [***27] International Airport, and the City of
Chicago, which owns and operates O'Hare, concerning
the possible expansion of O'Hare. According to the Chi-
cago Metropolis 2020 report, O'Hare is presently unable
to accommodate the ever-growing demand on its facili-
ties, and the loss of operations will have significant ad-
verse economic repercussions for the region. Chicago
Metropolis 2020, The Commercial Club of Chicago, at
40 {October 30, 1998). The report recommends expand-

ing capacity at [**56] O'Hare to maintain the region's
preeminence as a domestic air transportation hub and to
build on its potential as an international pateway. Chi-
cago Metropolis 2020, The Commercial Club of Chi-
cago, at 89 (October 30, 1998). Likewise, a study com-
missioned by the Chicagoland Chamber of Commerce
warns of a § 10 billion annua! loss to the region's econ-
omy, with § 7 to § 8 billion being borne by the O'Hare
vicinity suburbs, if capacity is not dramatically increased
at O'Hare to meet demand. Chicago Aviation Policy,
Chicagpland Chamber of Commerce, at 2 (November 12,
1998). The heart of the dispute in this case concerns the
plaintiffs' opposition to any such expansion at Q'Hare.
The plaintiifs contend that [***28] the City has plans to
proceed with filure expansion of O'Hare without obtain-
ing the required certificate of approval from the Iifinois
Department of Transportation. The plaintiffs seek to use
the documents at issue in their attempt to halt any future
expansion plans at O'Hare. [*339] This strategy is evi-
dent given the nature of the documents.

The types of documentis sought by the plaintiffs
should be protected from disclosure. The affidavits in the
record reveal the planning process from which these
documents were generated. According to affidavits sub-
mitted by various deputy commissioners of the City's
department of aviation, the documents requested by the
plaintiffs reflect preliminary and predecisional planning
deliberations concerning development options and alter-
natives at O'Hare. Included in these deliberations are
opinions expressed during meetings and recommenda-
tions by City personnel and hired consultants. The affi-
davits further state that the decuments contain confiden-
tial advice given to municipal policymalers evaluating
policy options. Such planning documents go to the heart
of the City officials' ability to engage in open and honest
discussions relating to future planning, | [¥*¥*29] believe
that these officials should be able to discuss all pertinent
policy options without fear that their candid assessments
of each option's strengths and weaknesses will be dis-
closed to the airport's opponents. The affidavits of the
deputy commissioners establish the importance of pro-
tecting these airport planning deliberations from disclo-
sure in order to maintain the candid evaluation of pro-
posals within that process. I would therefore hold that
any documents relating to opinions, discussions, fore-
casts, recommendations and other predecisional matters
concerning O'Hare and arising in the course of govern-
ment decisionmaking are protected by the deliberative
process privilege.

For the foregoing reasons, I would reverse the
judgments of the appellate and circuit courts and recog-
nize a deliberative process privilege. I would also re-
mand to the circuit court and direct it to conduct an in
camera review of the City's documents filed under seal
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to determine [*540] which documents are covered by have shown a particularized need for any privileged
this privilege and to determine whether the plaintiffs documents.
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